
UNIT~D BTATaS DEPAATM.NT OF coMMeRcE
N.t;ion.1 aa-"'O 8"d A~mo1lPt'l.ric Admlnl.t...tJ~
NATIONAL MARINE FisHeRIEs ;';~RVICE
1 31 5 c~at:-W~et H;ehwey
Sifvel"' ~Dnng. MerylanO ~0810

THF: OI~FCTOR

JUNl- 4 2003

MEMORA~DUM FOR: Brandon Blum
Office of General Cmmsel for Ocean Serviccs

~.~-
.{dVWilliam T. Hogarth, Ph.U.FROM:

SUBJECT : Isiander East PipeJinc Company Consistcncy Appeal

J anl resporJding to tl1C nlemOrdnd'llm from the fonncr Deputy Under Secretary for Oceans and
Atmosphere, Mr. Scott Gudes, rcgarding a Depal1ment of Commerce administrative appeal by
the Islander ~ast Pipeline Company (Islander East or appellant) pursuant to the Coastal Zone

Managemcnt Act (CZMA). The appeal petitions the Secretary for an override of the State of
(:onnecticut S objection to Islander East's proposed natural gas pipeline. The pipeline would
cxtend from colrnection with an ex1sting natural gas in frastnlcturc near North Haven,
Lorulecticut cross and beneath the waters of Long Island Sound (the Sound) connecting to an
Inland tcnni~us at Brookhaven, Long Island, New York. The State of Connecticut has
detem)ined t1\at the proposed action would adverscly impact nantral rcsoufccS, land and water
uscs in tl1ciT foastal zone bCyOl1d acceptable levels. In his January 31, 2003 memo, MI. Gudes
asked NOA",,'s National Marine Fisheries Service (NOM Fisheries) to provide commcnts on
thc Islander a~l appeal. We arc responding to those substantive grounds as they retate to our
mmdate to Protect, manage, and Testore thc nation's fishery resources. We are unable to provide
comments o~the procedural grounds of timing or communications or national security interest.

Bascd on our understanding ofthc proposed action and the specifications contaiIled within
MI. Gudes' elTlO, the State ofConnccticut decision raises inlportant concerns with respect to
the c"vironm ntal impact of the proposal. Portions of the pipeline route transit ecologically
sensitive ar of importance to the state and natioll, and there is a likelihood of incurring
s\gnificant ad, erse environmcntal impacts during pipelinc installation. There are reasonable

altemativc al~.ellts, md we have identified less destructive \nstallation methodologies and
procedures, b th ofwhich wou1d significantly lessen advcn;e impacts on natural resource, while

advancing th :appellanl' s objectives.

NOAA Fishe~ics' Comments on the IssDes being Considered in the Appeal

I
For the Secret~ lo find for lhe appellant, he must dctennine that 1.he project satisfies two
substanlive grounds. The first is that the projcct is .'consistcnt with the objectives" ot-the
CZMA. This p-ound is subdividcd into three intelTclated items. The Sccretary must find that thc
pipeli1l(; 1) fu~ers the national interest a5 articulated in scctions 302 or 303 of the CZMA in a
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significant or substantiaJ manner; 2) outweighs the national interest associated with the activity's
adverse coa$tal effects, when those effects are considered separately or cumulatively; and 3) has
no reasonable a]tematives that could be conducted in a maTUlCr consistent with the enforceab1e
policies of the State of Connecticut's Coastal Zone Management Program.
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Thc second $ubstantive ground for overriding a state's ob,iection is whether the proposed activity
is necessary:in the interest of national security, The Secretary must find that a national defense or
other nation.. security interest would be significantly impaired if the activity in question was not
permitted to go forward as proposed.
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( proposed, the 1.270 hectares of pipe laying and multiple pass, plowing, and backfill
ould physically and adversely impact tile T..0ng Island Sound seabed, and would
il1tlcant volumes ofresuspended sediment onto nearby spawning, nursery, and
labitats for finfish, mollusks. and crustaceans. Suspendcd sediments have been
f{I'ade habitat functions and va]ues and exclude motile species (Wilbur and Clarke
rg et. a[ 1999; Benfield and Minello J 996; Johnson and Wildish 1982). Connecticut DEP
,d that those actions would be inconsistent wlth ten enforceable policies of their

necticut DEP letter to Islander East Coo, 2002). These impacts also have national
lcations regarding fishery resources which are managed by NOAA Fisheries, either
Itly with the State of Connecticut. Although the State of Connecticut's consistency
n focused on lobsters and quahogs, the New England Fishery Management Council
Atlantic Fishery Management Council did designate the project area as essential fish
many as 23 aquatic species managed tmder the Magnuson-Stevens Fishery

t and Management Act. This is an important consideration for NOAA Fisheries as
)ltld affect habitats used by these species.
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Ties' cornm\mications to FERC and the Aml)' Corps of Engineers (ACOE) present
lents regarding the proposed pipeline. Discussions among the appellant and the
encies indicated significant, unacceptable. and avoidable indivjdual and cwnulative
cts associated with the project. NOAA Fjsheries has expressed these conclusions
lfication to both FF.RC on May 20,2002, during their National Environmental
vIew process (FERC/EIS -Ol43F), and to the ACOE, New England District, on July
ponse to their public notice for this project. Those impacts were characterized as
t)'pes--removal or burial ofbolh resource and habitat within the actual construction
Intensified suspended sediment-induced impacts in the far-field. Both impact types
)wn to be associated with the pipe installation methodologies proposed by Islander
lcstructive to habitats and resources of concern to NOAA Fisheries.
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dverse impacts associated with the proposed pipc:linc relate to the installation
>posed by thc appellaJlt. As noted above. NOAA Fisheries has identified that the
)ntains both species and habitats managed under the Magnuson-Stevens Fishery
and Management Act as well as the Fish and Wildlife Coordination Act, and that
:s would be advcrsely impacted by the pjpeline installation. The present design
"eation of open trenches and pits with adjacent, in.water stotage of the excavated
ubtidal discharge of drilling mud and its contents in watcr depths where simple
d bllrial procedures cannot be employed (waters < 7 meters). In waters deeper than
Iroject calls for a total of four passes of the installation and burial equipment along
of the approximately 32-kilometer underwater section betweetll Branford, CT and
NY. Both the inshore and offshore activities will result in seabed disruptions that

racterized by the appellant as adverseJy impacting approximately 1,274 hectares.

Additional in
will rcquire a

)acts are created by thc proposed lay barge mooring and positioning system which
proxunately 70 anchor placements per kilometer. These habitat dlsplacements and
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di spersion ()f sedimcnt created by the anchnring procedures are seen as pits and fluidized
sediments. Habitat found in wateno deeper than 15 meter~ are more stable (i.e" less influenced by
natural dis.bance cvents) tllarllhose in shallower waters. B~ause of that stability, disturbance
in deeper w.ters usually result in protracted damage to such habitat, perhaps much longer than
five years ($AJC 1995). Pits created by anchor placemcnts, particularly of the size used for pipe

laying, can ,apture organic rnateriaJs and semi-motilc species creating hypoxic or anoxic traps
itlcapablc of supporting benthic organisms. (Bohlen, Cohen and Strobel 1992). Hydrated
sediments are incapable of providing support formolluscal1 organisms that can grow as heavy as
northern quahog or surf clan1S. Eventually, these molluscs sink in the unstable sediment. and
withc.>ut con~t with the overlying oxygenated waters, they suffocate (Hirsc;h, Disalvo and
Peddicord 1.78), Because much of the central Sound floor is composed of fine grained

materials, s~iment roconsolidation will be protracted. Near bottom turbidity in such depths
diminishes ~fficient feeding by aquatic resources and may inhibit both spa~'J)ing and hatching
succcss by exhausting resources needed for gonadal dcvclopmcnt and by su'ffocating released

gametcs (Wiibur and Clarke 2001),

fu detcrmining whether the national interest of thc proposcd pipeline outweighs the adverse
coastal cffec~s. cither separately ur cumulatively) we note that there are several other natural gas
pipeline and !energy transmission interconnection proposals seeking access to the same markct.
Other propo~ls. such as the Iroquois Eastern Long Island Extensi011 Project, as mentioned in the
Is]andcr ~FEIS, have significantly fewer and smaller individual and cumulative impacts
associated w~h their design thall those found in tho Islander East proposal. Further, the State of
Corulectiout has authorized the placement ofutiJity structures in their coastal zonet indicating
that some proposals can comply with the Connecticut Coastal Zone Policies. FERC identified
and discusse4 a numbcr of alignment and system alternates in their final environmental impact
statement (F~RC/EIS-0143F 2002), and concluded on pagc 4-3 that an Eastern Long Island (ELI)
system alt~ tive is more envirol1luentallybenign than the appellant's. NOAA Fisheries has
recommend that the appellant employ such alternative alignments and identified less
destructive i tallation methodologies that would reduce further local and regional adverse
lmpacts. Sel+ction of an alignment with fewer shellfish resources, elimination of the trenching,
anu reductioq in the number of plow and backfill passes are alternatives that would greatly
reduce the adrerse impacts associated with the Islander East proposal.

Finally, we n tc that Islander East and the principal regulatory agencies (State of Connecticut and
tederal) arc j volvcd jn technical discussions, concurrent with this appcal process, regarding
de$igns and actices that could grcatly reduce the adverse impacts associated with the present
proposal. Th Coastal Zone Management Act, Federal Consistency Regulations (15 C.F .R. Part
930) Section i 930. 129(b ), ( c) and ( d) provide for those discussions.
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